PARTNERSHIP
IN
ISLAM

Imran Ahsan Khan Nyazee

Advanced Legal Studies Institute



Contents

1 Introduction
11 The Importance oftheStudy . . . . . ... ...
1.2 TheGoalsoftheStudy . ... ... .......
1.3 Some DifficultiesontheWay . . . . . ... ...
1.4 StructureoftheStudy .. ... ... ......

I The Nature of Partnership in Figh and Law

2 Definition of Partnership in Figh and Law
21  DefinitioninFigh . . . . ... ... .......
2.1.1  The literal meaning of sharikah . . . . .
2.1.2  The technical meaning of sharikah
2.2 Definition of PartnershipinLaw . . . . . . . ..
2.3 Comparison and Implications . . . . ... ...

3 The Formation of a Sharikah
3.1 The Oral Agreement . . ... ..........
3.2 Writing Down the Contract . . ... ... ...
3.3 Partnership by Act of the Parties . . . . . .. ..

4 Types of Partnership
41 Co-ownership (Sharikat al-Milk) . . . . . . ...
411 The conditions of co-ownership . . . . .
4.2 Distinction Between Sharikat al-Milk and Sharikat

13

19
21
21
22
29
33



il

Partnerships in Islam CONTENTS

4.3 Types of Partnership (Sharikat al-Aqd) in Figh . 52
431  Types of contract partnership according

tothemajority . . . . . ... ... ... 53
4.3.2  Types of contract partnership according
totheHanafts . . ... ......... 55
4.3.3  Classification preferred for this study . . 59
4.3.4 Types of partnershipinlaw . . . .. .. 62
Fundamental Concepts I: The Firm and its Different
Notions 65
5.1 The Economistand the Firm . . . .. .. .. .. 65
5.2 The Accounting Notion of the Firm . . . . . .. 67
5.3 The Lawyer’s Notion of the Firm . . . . . .. .. 67
5.4 The Mercantile Notion of the Firm and Islamic
Law . . . . . . . . 69
5.5 The Mercantile Notion of the Firm and Corpo-
rate Personality . . . .. ... ... ... .... 70

Fundamental Concepts II: Contracts Underlying Part-

nerships 73
6.1 The Effects of Underlying Contracts in a Single
Contract of Partnership. . . . .. ... ... .. 74
6.1.1  The contract of amanah (trust) . . . . . 75
6.1.2  The contract of wakalah (agency) . . .. 76
6.1.3  The contract of kafalah (surety) . . . . . 79
6.1.4  The contract of ijarah (hire) . . . . . .. 80
6.2 The Effects of Sharikah in Conjunction with the
Underlying Contracts . . . . . ... ....... 81
6.3 Two Partnerships in One and the Rules of Is-
tidanah . . ... ... ... . .. 82
6.4 Contracts Underlying Partnerships and Corpo-
rationsin ModernLaw . . . .. ... ... ... 85

Fundamental Concepts III: The Bases for Entitlement

to Profit 87
71  Entitlement to Profit (Istihqgaq al-Ribh) accord-
ing to the Hanafis and Hanbalis . . . . ... .. 88

©Imran Ahsan Khan Nyazee Advanced Legal Studies Institute



CONTENTS Partnerships in Islam il

7.2 Entitlement to Profit and the Maliki View . . . . 91
7.3  Entitlement to Profit and the Shafii View . . .. 93
7.4  Is Land a Basis for Entitlement to Profit? . . . . . 93

7.5  Bases for Entitlement to Profitin ModernLaw . 95

8 Fundamental Concepts IV: Ownership of the Capital of
the Firm 99
8.1 Ownership, mudarib and borrower . . . .. .. 101

9 Fundamental Concepts V: Liability of Partners for Debts 103
9.1 Liability of Partnersin Figh . . . . . . ... ... 104
9.1.1  Liability of partners and requirements

of mutalabah in sharikat al-‘inan and

mudarabah? . . ... ... L. 105
9.1.2  Liability of partners in the Hanafi mufawadah 111
9.1.3  Liability of partners in the %nan part-

nership based on kafalah . . . . . . . .. 112
9.2 Liabilityin ModernLaw . . . . ... ... ... 13
9.2.1  Liability of partnersinlaw . . . . . . .. 113

9.2.2  Liability of shareholders in joint stock
companies and corporations . . . . . . . 115

II The First Category of Partnerships in Figh:

Hanafi School 121
10 Hanafi School: General Conditions of Inan 127
10.1 The Meaning of ‘Inan and its Legal Validity . . . 128
10.1.1  The definitionof Gnan . . . . ... ... 130
10.1.2  Legal justification of tnan . . . . . . .. 133
10.2 The Rukn of ‘Inan and its Formation . . . . . . . 134
10.2.1  When the sighah is restricted by duration—
7 136
10.3 Formation of ‘Inan by Conversion of Mufawadah 136
10.4 The implication of the term ‘Gnan . . . . . . .. 140
10.5 Stipulating Additional Conditions, Like Kafalah,
inInan . . ... .. ... .. .. .. ..., 141

Advanced Legal Studies Institute ©Imran Ahsan Khan Nyazee



v Partnerships in Islam CONTENTS
10.6 The Implications of Including Kafalah in ‘Inan . 145
10.7 Types of Sharikat al-Tnan . . . . . . ... ... 148
10.8 Contractual Capacity of Partners . . . . . . . .. 149
10.9 The Minor as a Partner in Figh and Law . . . . . 151

10.9.1 Partnership among family members . . . 154
10.10 The Vitiation and Termination of the Partnership 154
10.10.1 Vitiation (fasad) of the partnership . . . 154
10.10.2 The effects of a fasid partnership. . . . . 155
10.10.3 Termination of the ‘inan partnership . . 156

11 Hanafi School: Special Conditions of ‘Inan 161

1.1 Sharikat al-‘Inan: When the Subject-Matter is
Wealth (Mal) . .. ... ... ... ... .... 164

1.1.1 The concept of mal with respect to the
sharikah . . . . ... ... .. .. ... 165
11.1.2  The capital contributed must be present 173

11.1.3  Partnership concluded with currency is
effective after transactions in the currency 174

1.2 Sharing of Profit and Loss in Sharikat al-‘Inan
BasedonMal . ... ... ... .. .. ..... 177

11.2.1  Conditions pertaining to profit sharing
must be expressly stipulated . . . . . .. 177
11.2.2  Conditions of profit that are permissible 178
11.2.3 The stipulationofloss . . . . ... ... 180
1.3 Stipulation of Work in ‘Inan Based Upon Wealth 180

11.4 Powers of the Partners in a Sharikat al-‘Inan
Based UponWealth . . . .. ... ... ..... 181
1.5 Liability of ‘Inan Partners for Debts . . . . . .. 185

11.5.1  Liability when the ‘%nan is based upon
wakalah as well as kafalah . . . . .. .. 188
11.5.2  Conclusion about liability of partners . . 188

1.6 Sharikat al-‘Inan When the Subject-matter is
Work . . ... . 189

11.6.1  Work for which this partnership is not
permitted . . . . ... ... L 190

©Imran Ahsan Khan Nyazee Advanced Legal Studies Institute



CONTENTS Partnerships in Islam v

11.6.2  Partnership is valid in the benefits of
property and implements . . . . . . .. 191
1.6.3  Similarity of profession is not necessary . 193
11.6.4 Conditions for acceptance and perfor-
manceofwork . .. . ... ... .... 194
11.6.5 Conditions for sharing profit and loss . . 196
11.6.6  Legal capacity, relatives as partners, and

duration of partnership . . . ... ... 198
11.6.7 Duration of the partnership . . . . . .. 199
11.7  Sharikat al-‘Inan with Credit-Worthiness
(Wajahah) . . . . .. ... 199
1.71  Conditions for sharing profit and loss . . 200
11.72  Liability of partners in this partnership . 202
12 Hanafi School: The Mufawadah Partnership 203
121 The Meaning of Mufawadah and its Legal Justi-
flcation . . . . . . . . . e 205
1211 The meaning of mufawadah . . . . . . . 205
12.1.2  Legal justification . . ... ... .. .. 206
12.2 The Implication of the Absolute Term Mufawadah 208
12.2.1  Does the mufawadah have to be for
tradein general? . . .. ... ... ... 209
12.2.2  Expanded types of mufawadah . . . . . 210
12.3 Contractual Capacity of Partners . . . . . . . .. 211
12.4 The Conditions of Mufawadah according to
Subject-matter . . . . ... ... ... 213
12.4.1  Stipulations When the Subject-matter
isWealth . . . ... ........... 213
12.4.2  Stipulations when the subject-matter of
mufawadah islabour . . . . . ... ... 218
12.4.3  Stipulations when the subject-matter of
mufawadah is credit-worthiness . . . . . 221
12.5 The Termination of the Mufawadah Partnership 222
12.6 The Importance of Mufawadah and its Utility . . 223

Advanced Legal Studies Institute ©Imran Ahsan Khan Nyazee



vi

Partnerships in Islam CONTENTS

IIT  The First Category of Partnerships in Figh:

13

14

©Imran Ahsan Khan Nyazee

Majority Schools

Maliki School: First Category of Partnerships
13.1  Sharikat al-‘Inan in the Maliki School . . . . . .
13.1.1  The meaning of ‘inan according to the
Malikis . . ... ... oL

225

233
235

236

13.1.2  The implication of the absolute term ‘inan 237

13.1.3  Profits are Proportional to Capital . . . .
13.2 The Maliki Mufawadah . . . . . . . . ... ...
13.21  The meaning of mufawadah according
totheMalikis . . . ... ... ......
13.2.2  The implication of the mufawadah con-

13.3 Comparison Between the Maliki Mufawadah
and the Hanafi ‘Inan . . . . .. ... ... ...
13.4 Maliki School: Sharikat al-A‘mal and Sharikat

al-Wujinh . . ..o oo
13.4.1  Sharikat al-a‘mal (or abdan) according
totheMalikis. . . ... .........

13.5 Sharikat al-Wujith and Sharikat al-Dhimam . . .

Shafi1 School: First Category of Partnerships
14.1 The Concept of ‘Inan According to the Shafi‘s
1411 The meaningof man . . . . ... ...
14.1.2 The contract of sharikat al-‘inan . . . . .
14.1.3  Formation of the partnership and stip-
ulation for sharing profits . . . . . . ..
14.1.4 The powersofa partner . . .. ... ..
14.2  Views of the Shafiis about the Illegality of Other
Forms of Partnerhsip . . . ... .........
14.2.1  The Rejection of the mufawadah . . . . .
14.2.2  Al-Shafiis views about the illegality of
the sharikat al-abdan . . . . . . ... ..
14.2.3  The illegality of sharikat al-wujiih . . . .

239
241

274
275

Advanced Legal Studies Institute



CONTENTS Partnerships in Islam vii
15 Hanbali School: First Category of Partnerhsips 277
15.1 The ‘Inan Partnership according to the Hanbalis 280

15.1.1  The meaning of 9nan according to the
Hanbalis . .. ... ... ........ 280

15.1.2  The implication of the absolute term
‘inan and powers of partners . . . . . . . 283

15.1.3  Sale and purchase on credit and liability
ofpartners . . .. ... ... ... ... 284
15.2 The Hanbali Sharikat al-Wujuh . . . . . . . .. 288
15.3 Sharikat al-Abdan according to the Hanbalis . 292
15.3.1  Types of sharikat al-abdan . . . . . . .. 292
15.3.2  The use of implements and property . . 294
15.3.3 Vitiation of sharikat al-abdan . . . . . . 294

15.4 The Contract of Mufawadah according to the
Hanbalis. . .. .................. 295
16 Comparison Between the Schools 297

16.1 The Forms of Partnership Approved by the
Schools . . ... ... ... .. .. .. .. ... 299

16.1.1  Classification according to the Hanafi
school. . ... ... ... .. ...... 300

16.1.2  Classification according to the Shafi7
school. . . ... ... ... ....... 302

16.1.3 Classification according to the Maliki
school. . . ... ... .. .. ...... 302

IV The Second Category of Partnerships

in Figh 307
17 Mudarabah or Qirad 313
171 Definition of Mudarabah and its Legal Validity . 315
1711 Definition of mudarabah . . . . . . . .. 315
171.2  Legal justification of mudarabah . . . . . 319

171.3  The rukn (element) of the contract of
mudarabah . . . ... ... . ... 320

Advanced Legal Studies Institute

©Imran Ahsan Khan Nyazee



viil

Partnerships in Islam CONTENTS

172 Types of Mudarabah and the Implications of its

Ungqualified Contract . . . .. ... ... .... 323

1721 The implications of the contract of mud-
arabah . . .. ... .. ... ... ... 323
17.2.2  Types of mudarabah . . . . ... .. .. 331
173 The Conditions of Mudarabah . . . . . . . ... 333
173.1  Parties to the contract . . . ... .. .. 333
173.2 The capitalinvested . . . . ... .. .. 334
17.3.3  The conditionsof profit . . . . . .. .. 335

17.3.4 The authority of the mudarib or the
conditions of tasarruf . . .. ... ... 336
17.3.5 The Restricted Mudarabah . . . . . . . . 342

17.4 Liability of the Partners for the Debts of the
Mudarabah . . . ... ... oo oL 342

17.4.1  Liability of the investor and the worker

for the debts of the mudarabah before
istidanah and before commencement of

transactions . . . . . . . . . ... ... 343
17.4.2  Liability after purchase, but before wilayat

al-istidanah . . . . .. ... ... .... 344

17.4.3 When the mudarib purchases on credit

beyond the capital limit without lawful
authority . . . . ... ... ... ... 349

17.4.4 Liability of the rabb al-mal and the
mudarib for debts after lawful istidanah . 349
17.4.5 No liability for the rabb al-mal in gard . 351
17.5 Termination of the Mudarabah . . . . . . . . .. 353
17.6  Shortcomings of the Mudarabah Contract . . . . 354
18 Muzara‘ah and Musaqah 357
18.1 Muzara‘ah (Share-cropping) . . . . . .. .. .. 359
18.1.1  The meaning of muzara‘ah . . . . . . . . 359
18.1.2  Legal justification of muzara‘ah . . . . . 360
18.1.3 Ruknand Types . .. ... ....... 366
18.1.4 Conditions of Muzaraah . . . . . . . .. 367
18.1.5 The ahkam (legal effects) of muzara‘ah . 369

©Imran Ahsan Khan Nyazee Advanced Legal Studies Institute



CONTENTS Partnerships in Islam X

18.1.6  Rescission of the muzara‘ah . . . . . . . 370
18.2 Musagah or Mu‘amalah . . . . ... ... ... 370
18.2.1 The meaning of musaqah . . .. .. .. 371
18.2.2  Legal justification of musaqah . . . . . . 371
18.2.3 The rukn (element) of musaqah . . . . . 372
18.2.4 The conditions of musagah . . . . . .. 372
18.2.5 The ahkam (legal effects) of the contract 375
18.2.6 Rescission of the contract . . .. .. .. 376

V Islamic Form of Partnerships for the Modern

World 377

19 Basic Issues in Corporate Law and Finance for Islamic
Law 383
19.1 Corporation SpecificIssues . . . . . . ... ... 385

19.1.1  The Concept of the Modern Corporation 386
19.1.2 The Model of the Islamic Corporation . 386

19.1.3 Corporate Governance and Control . . . 387
19.2 Partnership SpecificIssues . . . . .. ... ... 387
19.3 CommonlIssues . . . . . ... ... ... .... 388
19.4 Issues Dealt With in This Study . . . . ... .. 389

20 Partnerships Without Legal Personality: Existing Law 391

21 Partnerships With Legal Personality: New Proposals 407

211 Corporate Personality and Islamic Law . . . . . 409
21.2 The Nature of the Limited Partnership . . . . . . 411
21.3 Designing the Islamic Limited Partnership. . . . 413
21.3.1  The guiding principles for the new Is-
lamic limited partership . . ... .. .. 413
21.3.2 The foundations on which the limited
partnershipiserected . ... ... ... 414
21.4 An Identical Provision in the Company Law . . . 417
22 Select Bibliography 421

Advanced Legal Studies Institute ©Imran Ahsan Khan Nyazee



X Partnerships in Islam CONTENTS

23 Glossary 427

©Imran Ahsan Khan Nyazee Advanced Legal Studies Institute



